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ion is hereby ailowed. The cons

ion 7/16 of the ¥Preveamtion of Food Adul-
The applcant is on brzil. He need wot suriender.
i The fine, if paid shall be refunded.

Revision applicarion allowed.

ALLAHABAD HIGH COURY :
P.N. Bakshi, J. I
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')%7 Hasan alias Nathu Petitioner
> 2

f ) Versus
) , 7 Respondent

Criminal Revision No. 1042 of 1579
, Decided on 2:th January, 1980.

Prevention off Food Adulteration Rules, 1955—Rule 44(b)—milk not
'Keptifor sale but for preparing tea—beld the epplicant by addisg water to the
¥ ‘stored by him, which was subsequently added for the preparation of tea, =n
article of food for human consumption, has clearly committed an offence punish-
S able“ upder the Act—view of the explanation which bas been ipserted, it is not
Lipeneven to a tea stzll holder who is selling tca at bis stall to urge that the milk
that lie kept at his stally even though mixed with water, was not mesnt for ssle,
therefore, no offence has been commitéed by him by mixing sech adunlterated
with tea. Rule 44(b) framecd uvder 1he Prevention of Focd Adulteration Act
its the addition of water to milk and the explanation to Section 7 of the
‘Act probibits the sforage of such milk with added water being nsed for the
are of another article of food for tale.

%" Prevention oijood Adulteration Act, 1954—Section 7—explanation

JUDGMENT s

P.N. Bakshi, 3.—Applicant has been convicted under sections 7/16 (i)
‘the Prevention of Food Adulteration Act an sentenced to 1 year’s R.L
a fine of Rs. 1£00/-. His conviction and sentence has been maintained in
by the Scssions Judge, Sahjahanpur. Hence this revision. -

% I have heard learned coumsel for the applicant aad have also
d.the impugned orders. [ have also examined the record of the case..
d _Inspsctor had purchassd a sample of milk from the shop of ths
t-about 1215 p.m. on 25th July, 1977 in accordacce with the
prescribed by law. One of the sample phials which was sent for
the ' Public Analyst disclosed that ‘he sample of milk was deficient |
ntects by 35 per ceat and in non-fatty sclide by 39 per cent. After
g - sanction, the =applicant has been prosccuted and convicted ag

-3 On the question of fact both the courts have concurrently held the
proyed “against the applicant, as per the prosecution cass. The point
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;or being :
nspector  was not authoriscd o g I TDOSes
analysis. la his stalement under tion 33 UrP.C., the accus ;rﬁ:;e:l;
taken the plea that he sells tea 2t che stdl and not milk. A witness is alsc
produced on behalf of tie accused to support this case. Accepling the po;i
tion that the =applicant seils tea at his stall, the question which arises fo
determination is whether it is permissible for the accused-applicant to mix it
tea milk which-is already aduiterated by the addition of water. Counsel fo
the applicant has placed reliance upon a decision of the Kerala High Cour
reported in 1978(11) FAC 30v, Srate of Keralu vs. A pP. - Addul Quadeer
1 _have carefully perused this decision The case proceeds oa the basis tha
mwiik is primary food. As a matler of fact Justice Poti has held lhereix: tha
milk is primary food. - Thereafter, he observed thut since milk is primar, ‘ro.od
the Food Inspector would be prohibited from ta g such a milk ;myder the
Proviso to scction 10, sub-section 2 which is as follows;

inean
e Foos

“Provided that no samplel of any article of food bein rim
food shall be taken under this A b-section, if it is not imcudcgdx}lolr EZH
as such food.”

4. 1 bave already held ia 1978(11) FAC 166 Deputy Lal v ot
that milk is not primary food. I do notdgree with bm’t’he{- Poti lfl fﬁéec%{ag%}:;
view cxpressed by him. As such in|my opinion, the proviso to Section 10
(2) is not attracted in the instant case. Section 7 of the Pievention of Food
Adulteration Act has been amended ) number of times. By Act No. 34 of
1976, an explanation has been added. b
Section 7 :

“No person shali himself or by any person on his behall manu;
facture for sale or sell, store, or distribute—
(i) any adulterated food;
(ii) any misbranded food;
(iii) any article of food, for the sale of which a licence is

prescribed, except in accordance with the coaditions of the
licence;

(iv) any article of food the sale of which is for the time being
prescribed by the Food (Hezalth) Authority in the interest of
Public health. .

{v) any article of food in contravention of any other provision of
this Act or of any rule made thereunder;
(vi) any adulterant.

Explanation—

For the purposes of this section, & person shall be deecmed to store:
any adulterated food or misbranded food or u#ny article of food refer-
red to in clause (iii) or clause (iv) if he stores such food for the manu:
facture therefrom of any article of food for sale.”

5. A perusal of the explanation indicates that a person shal
deemed to store adulterated food, if such food is used for the manufactu
‘therefrom, of any other article of food for sale. It can not be disputed Lhag
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R, s SHUL et
in Seciion 2 (5) of article
used food or 5 3 , At v

e clesrly coverzd I a of food. I, therefore, disagree
with the lzarned counse! st Tl would not be an article of food. It

appears to me that the e i has bee fposzly inserted by Act No. 34
af 1976 for meeting such situation @n article is kept in'a shop for the
preparation of any oth icie of food. or instance, Ghee might be kept at
the shop of a seller of vevt weat and may be used for the preparation of
sweets, it will Le no defence for a seller of sweet t say that becauss he was
not selling Ghee at shep, hie could adulierate tHe Ghee and use it for the
purpose of manufactu ther article. In a like manner, in view of the
explanation which hus beesn iyserted, it is not open éven to a tea stzil holder
who is sclling tea ot lis stzll to urge thut the milk that he kept at his stall,
even though mixed wi 5 Y, was not meant for sale, and therefore, no
offence has been comm: by bLim by mixing such adulterated milk with
tea.  Rule 44 (b) fram:d the Prevention of Food Adulleration Act
prohibits the addition < to milk dnd the explamztion to Section 7 of the!
P.F.A. Act prohibits th milk with adged water being vsed for
the manufacture of an of fuod for sale. fn my opinion, therefore,
the applicant by addin ne milk stored by hiln, which was subscquen-
Uy added for the pre . 2h article of food for human consump-
tion, has clearly comm n e punishable under the Act. The analysis
report of the Public ‘ -5 it the milk was very heavily adultera-
ted, but since thers is rathing on the record to indicate that the applicant is
3 previous convict, I wm <f the cpinicn that the cause of justice would be
served by maintaicing the conviction of the applicant for the offence under
section 7/16 of the P.F.A. Act, but by reducing the sentence of imprisonment
from | year to 6 months” 2.1. The sentence of fine of Rs. 1000/- is however,
maintained.

5 6. With this
lismissed. The app
‘orthwith to serve out t
neat.

meodification  jn  sentence, this revision is hereby
fs ¢a bail. He shall be taken. into custody
¢ unecxpired portion of the sentence of imprison-

Revision dismissed.

"~
BELII BIGH COURT
Prithvi Raj and Charanjit Talwar, JJ,
vunicipal Corporation of Zelhi Appellant
iam-’l(uxxxar 2nd another Respondents
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